
IN THE CIRCUIT COURT OF THE TWELFTH JUDICIAL CIRCUIT 
IN AND FOR SARASOTA COUNTY, FLORIDA 

 
JUDITH ADAMS, individually and 
as Personal Representative     Case No.:__________________ 
de son tort of the estate of  
OTIS T. ADAMS, JR., deceased, 
 
  Plaintiff, 
 
v. 
 
BOAR’S HEAD PROVISION CO., INC.,  
and PUBLIX SUPERMARKETS, INC., 
 
  Defendants. 
_____________________________________/ 

COMPLAINT 

Plaintiff, JUDITH ADAMS, individually and as Personal Representative de son tort of the 

estate of OTIS T. ADAMS, JR., deceased, hereby sues Defendants, BOAR’S HEAD PROVISION 

CO., INC., and PUBLIX SUPERMARKETS, INC., and alleges as follows: 

PARTIES, JURISDICTION, AND VENUE 

1. Plaintiff, JUDITH ADAMS, the surviving spouse of Otis T. Adams, Jr., deceased, 

is a citizen of Brooksville, Hernando County, Florida. 

2. Defendant, BOAR’S HEAD PROVISION CO., INC., (hereinafter “Boar’s Head”) 

is a corporation organized and existing under the laws of the State of Florida with its headquarters 

located at 1819 Main Street, Sarasota, Florida 34236. Defendant may be served through its 

registered agent, Corporate Service Provisions Co., Inc., at 1201 Hays Street, Tallahassee, Florida 

32301. 

3. Defendant PUBLIX SUPERMARKETS, INC., (hereinafter “Publix”) is a 

corporation organized and existing under the laws of the State of Florida with its headquarters 

located at 3300 Publix Corporate Parkway, Lakeland, Florida 33811-3311. Defendant may be 
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served through its registered agent, Corporate Creations Network, Inc., at 801 US Highway 1, 

North Palm Beach, Florida 33408 

4. Jurisdiction is proper in Circuit Court, pursuant to Fla. Stat. §§ 26.012(2)(a) and 

34.01(1)(c), because the amount in controversy exclusive of attorney’s fees exceeds $50,000.00. 

5. Venue is proper in Sarasota County under Fla. Stat. § 47.011. 

GENERAL BACKGROUND 

6. Every year, roughly 1 in 6 Americans (or 47 million people1) in the United States 

are diagnosed with a foodborne illness. Every year, approximately 128,000 of those 48 million 

people are hospitalized, and approximately 3,000 people die of foodborne diseases. See “Burden 

of Foodborne Illness: Findings” CENTERS FOR DISEASE CONTROL (October 22, 2024, 5:22 

PM EST), https://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html attached hereto 

and incorporated herein as Exhibit A.  

7. The CDC also found that the Listeria monocytogenes bacterium (hereinafter 

“listeria”) is the third leading cause of death of those who contract foodborne illnesses in the United 

States. Id.   

8. In a separate study, the CDC found that among ready-to-eat foods, delicatessen 

meat had the highest risk of being contaminated with listeria, the bacterium that causes listeriosis.  

John A. Painter, et. al., “Attribution of Foodborne Illness, Hospitalizations, and Deaths to Food 

Commodities by Using Outbreak Data, United States, 1998-2008” CENTER FOR DISEASE 

CONTROL (October 22, 2024 at 8:50 AM EST) https://wwwnc.cdc.gov/eid/article/19/3/11-

1866_article#r21, attached hereto and incorporated herein as Exhibit B. 

 
1 This number only includes people who have contracted foodborne illness domestically. 

https://www.cdc.gov/foodborneburden/2011-foodborne-estimates.html
https://wwwnc.cdc.gov/eid/article/19/3/11-1866_article#r21
https://wwwnc.cdc.gov/eid/article/19/3/11-1866_article#r21


9. Listeriosis is a serious illness caused by eating food contaminated with listeria. The 

bacterium can be found in soil, water, rotting vegetation, and animal feces.  People usually get 

infected by eating food contaminated with the bacterium. Listeriosis primary affects persons of 

advanced age, pregnant women, newborns, and adults with weakened immune systems.  However, 

people without these risk factors can also be infected.  Food contaminated with listeria usually 

looks, smells, and tastes normal, meaning that a consumer has no warning of contamination. 

“Listeriosis” CLEVELAND CLINIC: HEALTH LIBRARY – DISEASES AND CONDITIONS, 

(October 22, 2024 at 9:22 AM EST) https://my.clevelandclinic.org/health/diseases/17721-

listeriosis, attached hereto and incorporated herein as Exhibit C. 

10. Listeriosis causes fever, muscle aches, headache, stiff neck, confusion, loss of 

balance, and convulsions, usually preceded by diarrhea or other gastrointestinal symptoms. 

Listeria poisoning can lead to an infection that spreads beyond the gastrointestinal tract. Serious 

and sometimes fatal infections can occur. Once listeriosis crosses into the bloodstream and reaches 

the brain, it can cause encephalitis, meningitis, and sepsis, which often lead to death. Listeriosis is 

treated with antibiotics. Id. 

The Boar’s Head Jarratt, Virgina Facility: An Imminent Threat to Public Health 

11. At least as far back as January 2022, inspectors from the United States Agricultural 

Department (hereinafter “USDA”) found conditions at Boar’s Head’s Jarratt, Virginia Facility 

(hereinafter, “the Facility”) that were not in compliance with USDA standards for handling meat 

products. By September 2022, USDA inspectors found that conditions at the Facility posed an 

imminent threat to public health. See Christina Jewett and Teddy Rosenbluth, “Imminent Threat” 

Found at Boar’s Head Plant 2 Years Before Fatal Listeria Outbreak, THE NEW YORK TIMES: 

HEALTH (October 21, 2024 at 10:25 AM EST), 

https://my.clevelandclinic.org/health/diseases/17721-listeriosis
https://my.clevelandclinic.org/health/diseases/17721-listeriosis


https://www.nytimes.com/2024/09/10/health/boars-head-deli-meat-listeria.html attached hereto 

and incorporated herein as Exhibit D.  

12. Recently released USDA noncompliance reports by USDA inspectors at the Facility 

reveal consistent failures by the Facility to meet USDA standards. See USDA noncompliance 

reports, attached hereto and incorporated herein as Exhibit E. 

13.  These reports reveal that the Facility has been in severe disrepair since at least 

2022.  Pipes located in the ceiling, as well as air ducts and air-condition handlers, leaked liquid 

onto the floor. In at least one incident, this leaking caused puddles on the floor that had been 

ignored so long they formed algae. Some of the liquid was found dripping onto some of the 

Facility’s products. As a temporary fix for leaking plumbing in the ceiling, the Facility would 

routinely place plastic around the leaking area, which would collect large amounts of brown liquid.  

The building itself had many instances of rust, corrosion, and flaking paint, on metal framework, 

walls, and walk-in cooler entrances. Equipment that was used daily to process meat had rusted 

motors and other rusted components. There was black and green mold, and mildew, on the walls, 

the ceilings, building equipment, and sometimes on food processing equipment. The USDA reports 

make it clear that the building was not being properly maintained. Id.  

14. The Facility seems to have never been properly cleaned and sanitized, with 

recurring issues with sanitation being the most common source of noncompliance. Entryways and 

doors were covered in pieces of rotting and foul-smelling meat and animal fat. Meat products were 

found strewn about the floor, mixed with trash. Rotting, foul-smelling pieces of meat were 

routinely found left in vats, on processing equipment, within the processing equipment, and 

splayed upon the walls of the Facility. Drains under processing equipment were routinely clogged 

with meat, animal fat, and trash. There was a consistent insect problem at the Facility. There were 

https://www.nytimes.com/2024/09/10/health/boars-head-deli-meat-listeria.html


several instances where employees and contractors were caught failing to wash their hands before 

handling meat products. Employees were also using uncalibrated thermometers, making it unclear 

whether a product was food safe or not. Worst of all, pools of blood were found on the Production 

floor and in walk-in coolers. At one point, investigators even caught a supervisor allowing 

employees to leave despite there being meat and trash strewn about the floor. Id. Reading through 

the USDA’s report, it is clear why inspectors found that the Facility was an “imminent threat” to 

public health. Id. 

15. On July 19, 2024, the “imminent threat” the Facility posed to public health 

culminated in an outbreak of listeria at the Facility. The U.S. Food and Drug Administration 

(hereinafter “FDA”) along with the CDC, and the U.S. Department of Agriculture’s Food Safety 

and Inspection Service (hereinafter “USDA-FSIS”), announced an investigation into a multi-state 

outbreak of listeriosis diagnoses associated with contaminated Boar’s Head products produced at 

the Facility. To date, the CDC has identified 59 victims who were infected with the listeria in 19 

states. All were hospitalized, and 10 died. See “Listeria Outbreak Linked to Meats Sliced at Delis” 

CENTER FOR DISEASE CONTROL: FOOD SAFTEY ALERT (October 21, 2024 at 10:40 AM 

EST), https://www.cdc.gov/listeria/outbreaks/delimeats-7-24.html#cdc_outbreak_main_see-also-

see-also attached hereto and incorporated herein as Exhibit F; see also ”Boar’s Head Provisions 

Co. Recalls Ready-To-Eat Liverwurst And Other Deli Meat Products Due to Possible Listeria 

Contamination,” THE UNITED STATES DEPARTMENT OF AGRICULTURE: FOOD SAFTEY 

AND INSPECTION SERVICE,” (October 21, 2024 at 10:43 AM EST), 

https://www.fsis.usda.gov/recalls-alerts/boars-head-provisions-co--recalls-ready-eat-liverwurst-

and-other-deli-meat-Products attached hereto and incorporated herein as Exhibit G. 

https://www.cdc.gov/listeria/outbreaks/delimeats-7-24.html#cdc_outbreak_main_see-also-see-also
https://www.cdc.gov/listeria/outbreaks/delimeats-7-24.html#cdc_outbreak_main_see-also-see-also
https://www.fsis.usda.gov/recalls-alerts/boars-head-provisions-co--recalls-ready-eat-liverwurst-and-other-deli-meat-products
https://www.fsis.usda.gov/recalls-alerts/boars-head-provisions-co--recalls-ready-eat-liverwurst-and-other-deli-meat-products


16. According to the CDC, the true number of sick people in this outbreak is likely 

much higher than the number reported, and the outbreak may not be limited to the States with 

known illnesses. This is because many people recover without medical care and are not tested for 

Listeria. In addition, recent illnesses may not yet be reported as it usually takes 3 to 4 weeks to 

determine if a sick person is part of an outbreak. 

17. As the investigation has unfolded, epidemiologic, laboratory, and traceback data 

pointed to meats sliced at deli counters. See Exhibit F. The CDC identified Boar’s Head brand 

liverwurst as the likely source of the contamination’s origination. Among the agencies involved 

in the investigation were the Maryland Department of Health, which, in collaboration with the 

Baltimore City Health Department, collected an unopened liverwurst product from a retail store for 

testing as part of an outbreak investigation. It tested positive for the outbreak strain of listeria 

matching that found in some of the victims’ lab samples. See Chase Cook, “Maryland Department 

of Health issues consumer advisory for Boar’s Head ready-to-eat liverwurst and other deli meat 

Products due to possible Listeria contamination” MARYLAND DEPARTMENT OF HEALTH, ,” 

(October 21, 2024 at 10:58 AM EST), https://health.maryland.gov/newsroom/Pages/consumer-

advisory-for-Boar%E2%80%99s-Head-ready-to-eat-liverwurst-and-other-deli-meat-Products-due-

to-possible-Listeria-

contaminati.aspx#:~:text=Baltimore%2C%20MD%20%E2%80%94%20The%20Maryland%20De

partment,the%20side%20of%20the%20packaging attached hereto and incorporated herein as 

Exhibit H. 

18. On July 26, 2024, Boar's Head Provisions Co., Inc., recalled all liverwurst products 

produced by the Facility that were in the stream of commerce because of the possibility these 

products were contaminated with listeria. On July 30, 2024, the company also recalled additional 

https://health.maryland.gov/newsroom/Pages/consumer-advisory-for-Boar%E2%80%99s-Head-ready-to-eat-liverwurst-and-other-deli-meat-Products-due-to-possible-Listeria-contaminati.aspx#:~:text=Baltimore%2C%20MD%20%E2%80%94%20The%20Maryland%20Department,the%20side%20of%20the%20packaging
https://health.maryland.gov/newsroom/Pages/consumer-advisory-for-Boar%E2%80%99s-Head-ready-to-eat-liverwurst-and-other-deli-meat-Products-due-to-possible-Listeria-contaminati.aspx#:~:text=Baltimore%2C%20MD%20%E2%80%94%20The%20Maryland%20Department,the%20side%20of%20the%20packaging
https://health.maryland.gov/newsroom/Pages/consumer-advisory-for-Boar%E2%80%99s-Head-ready-to-eat-liverwurst-and-other-deli-meat-Products-due-to-possible-Listeria-contaminati.aspx#:~:text=Baltimore%2C%20MD%20%E2%80%94%20The%20Maryland%20Department,the%20side%20of%20the%20packaging
https://health.maryland.gov/newsroom/Pages/consumer-advisory-for-Boar%E2%80%99s-Head-ready-to-eat-liverwurst-and-other-deli-meat-Products-due-to-possible-Listeria-contaminati.aspx#:~:text=Baltimore%2C%20MD%20%E2%80%94%20The%20Maryland%20Department,the%20side%20of%20the%20packaging
https://health.maryland.gov/newsroom/Pages/consumer-advisory-for-Boar%E2%80%99s-Head-ready-to-eat-liverwurst-and-other-deli-meat-Products-due-to-possible-Listeria-contaminati.aspx#:~:text=Baltimore%2C%20MD%20%E2%80%94%20The%20Maryland%20Department,the%20side%20of%20the%20packaging


deli meat products produced at the Facility, including all Boar’s Head Tavern Ham purchased 

before July 31, 2024. See Mike Snider, “Expect more illnesses in listeria outbreak tied to Boar’s 

Head deli meat, food safety attorney says”, USA TODAY: FOOD (October 21, 2024 at 10:58 AM 

EST), https://www.usatoday.com/story/money/food/2024/09/01/boars-head-recall-deli-meat-

listeria/75033322007/ attached hereto and incorporated herein as Exhibit I. 

19. The contaminated products were distributed to retail deli locations nationwide by 

Boar’s Head. This included the Publix located at Brooksville Square, 19390 Cortez Boulevard, 

Florida 34601, which Mr. and Mrs. Adams frequented. They purchased Boar’s Head Tavern Ham 

twice in April 2024. Mr. Adams consumed all of it. Shortly thereafter, he fell ill with listeriosis and 

died as a result of his consumption of contaminated Boar’s Head Tavern Ham.  

20. As of September 13, 2024, Boar’s Head has discontinued production of liverwurst 

permanently and has indefinitely shut down the Facility, where all the recalled products were 

produced. See The United States Department of Agriculture, “Notice of Suspension” BOAR’S 

HEAD PROVISIONS CO., INC., (October 21, 2024 at 11:09 AM EST), 

https://boarshead.com/pdf/Boars-Head-NOS-July-2024_view.pdf, attached hereto and 

incorporated herein as Exhibit J.  

21. On September 26, 2024, the USDA-FSIS announced that Boar’s Head is under 

criminal investigation in relation to the outbreak, with members of Congress pushing for the USDA 

and Department of Justice to consider criminal charges against the company. See Alexander Tin, 

“Boar’s Head Plants Nationwide Now Part of Law Enforcement Investigation, USDA Says”, 

(October 22, 2024 3:34 PM EST), https://www.cbsnews.com/news/boars-head-plants-nationwide-

now-part-of-law-enforcement-investigation-usda-says/ attached hereto and incorporated herein as 

Exhibit K. 

https://www.usatoday.com/story/money/food/2024/09/01/boars-head-recall-deli-meat-listeria/75033322007/
https://www.usatoday.com/story/money/food/2024/09/01/boars-head-recall-deli-meat-listeria/75033322007/
https://boarshead.com/pdf/Boars-Head-NOS-July-2024_view.pdf
https://www.cbsnews.com/news/boars-head-plants-nationwide-now-part-of-law-enforcement-investigation-usda-says/
https://www.cbsnews.com/news/boars-head-plants-nationwide-now-part-of-law-enforcement-investigation-usda-says/


Mr. Adams’ Illness 

22. On or about April 12, 2024, Plaintiff, Judith Adams, purchased Boar’s Head 

products for her husband, Otis Adams, Jr. She purchased Boar’s Head Tavern Ham and Boar’s 

Head Yellow American Cheese at the Publix located at Brooksville Square, 19390 Cortez 

Boulevard, Florida 34601. A copy of Ms. Adams’ receipt is attached hereto and incorporated herein 

as Exhibit L. She preferred to buy Boar’s Head meat and cheeses because she thought they were 

a superior brand that she could trust. 

23. On or about April 27, 2024, Plaintiff purchased more Boar’s Head products for 

Mr. Adams. Specifically, she again purchased Boar’s Head Tavern Ham from the same Publix 

location. A copy of Ms. Adams’ receipt is attached hereto and incorporated herein as Exhibit M. 

24.  In the coming days, Mr. Adams consumed the Product on various occasions. Mr. 

Adams subsequently became ill, suffering from weakness, diarrhea, fatigue, and a fever. 

25. Mr. Adams delayed going to the hospital, as he had no reason to believe he had 

consumed deli meat contaminated with listeria. Rather, he believed he had a routine sickness that 

would go away with time and rest. However, his symptoms became worse, and his wife, fearing 

it had something to do with Mr. Adams’ heart condition, called Mr. Adams’ cardiologist. The 

cardiologist told Mr. and Mrs. Adams that Mr. Adams should go to the hospital immediately. 

26. On or about May 2, 2024, at approximately 2:36 p.m., Mr. Adams arrived at HCA 

Florida Oak Hill Hospital.  He presented with complaints of a fever, fatigue, and complaints of 

stomach pain and nauseousness. While there, he was diagnosed with listeriosis. A copy of Mr. 

Adam’s May 2, 2024, pathology report is attached hereto and incorporated herein as Exhibit N. 

He was treated with antibiotics, morphine for pain, given oxygen, and was eventually intubated. 

Over the next two days the disease progressed, infecting his blood and giving him meningitis and 



sepsis. This caused his heart and kidneys to fail. He tragically passed away May 5, 2024. See Mr. 

Adams’ Death Certificate, Exhibit O. 

CONDITIONS PRECEDENT 

27. All conditions precedent have been satisfied or excused. 

COUNT I – STRICT LIABILITY AGAINST BOAR’S HEAD 

28. Plaintiff repeats, re-alleges, and all factual assertions, as set forth above. 

29. At all times material hereto, Boar’s Head was in the business of producing, 

manufacturing, preparing, marketing, and selling its deli meats and cheeses to the public, including 

the Boar’s Head Tavern Ham (hereinafter “the Product”) that Mr. Adams consumed. 

30. There was a manufacturing defect in the Product when it left Defendant’s 

possession and control. The Product was defective because it contained listeria. The presence of 

listeria was a condition that rendered the Product unreasonably dangerous to Mr. Adams. 

31. Defendant failed to give adequate warnings of the Product’s dangers that were 

known, or by the application of reasonably developed skill and foresight developed by a 

specialized business such as Boar’s Head, should have been known. Defendant also failed to give 

adequate warnings and instructions to avoid such dangers. Defendant’s failure to provide such 

warnings and instructions rendered the Product unreasonably dangerous to Mr. Adams. 

32. The Product reached Mr. Adams without substantial change in the condition in 

which it was sold.  

33. The Product was defective and unreasonably dangerous at the time that it was 

manufactured and distributed and at the time Mr. Adams was exposed to it. Said defects in the 

Product include, but are not limited to: 

a. Contamination with listeria, a deadly pathogen; 



b. The Product was designed and manufactured in such a way, and under such 

conditions, that the Product became contaminated; 

c. Lack of sufficient warnings to advise consumers of the hazards presented due to the 

presence of listeria in the Product; 

d. The Product failed to perform as safely as an ordinary consumer would expect when 

used as intended or in a manner reasonably foreseeable by Mr. Adams; 

e. The risk of damage in the Product’s design outweighed the benefits obtained with 

the use of the Product and reasonable alternatives to the contaminated Product were 

readily available; and 

f. The Product failed to perform safely and reached Mr. Adams without substantial 

change affecting its condition. 

34. Defendant’s conduct and defective Product was a direct, proximate, and producing 

cause of Plaintiff’s injuries and damages. 

35. Mr. Adams contracted listeriosis after consuming the Product and developed 

meningitis, sepsis, heart failure, and kidney failure. 

36. The consumption of the contaminated Product by Mr. Adams caused great pain and 

suffering, including anguish of mind and body and loss of capacity for the enjoyment of life, and 

said injuries directly and proximately caused Mr. Adams’ death. 

37. As a further direct and proximate result of the defects described above, and the 

wrongful death of Mr. Adams, his Estate has incurred damages pursuant to the Florida Wrongful 

Death Act, including, but not limited to, loss of the prospective net accumulations of an estate, 

which might reasonably have been expected but for the wrongful death, reduced to present money 



value, medical expenses and/or funeral expenses which have become a charge against his Estate 

or which were paid by or on behalf of Mr. Adams, as well as other damages. 

38. As a further direct and proximate cause of the defects described above and the 

wrongful death of Mr. Adams, his surviving spouse, Judith Adams, has suffered and continues to 

suffer damages pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss 

of Mr. Adam’s’ support and services, companionship, protection, instruction, and guidance; 

medical or funeral expenses due to Mr. Adams’ injury and death; and has suffered and will continue 

to suffer mental pain and suffering. This includes losses from the date of Mr. Adams’ injury to his 

death, and future loss of support and services from the date of death, mental pain and suffering 

from the time of his injury, and medical and funeral expenses.  

39. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is strictly liable for manufacturing, distributing, marketing, 

and selling a defective and unreasonably dangerous Product and introducing it into the stream of 

commerce, and Plaintiff, in her capacity as surviving spouse and Personal Representative de son 

tort of the estate, demands judgment for damages against Defendant, trial by jury of all issues so 

triable in this cause, and for relief as the Court deems just and proper. 

COUNT II – NEGLIGENCE AGAINST BOAR’S HEAD 

40. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

41. At all times material hereto, Defendant owed Mr. Adams a duty of ordinary care in 

the preparation, testing, packaging, labeling, marketing, distribution, and/or selling of the Product 

in such a manner that the Product would be safe and not pose an unreasonable risk of harm to the 



life and safety of the consuming public, including Mr. Adams, when the Product was used in a 

foreseeable manner.  

42. Defendant owed Mr. Adams the duty to warn or instruct him of potentially 

hazardous or life-threatening conditions with respect to the Product. 

43. At all times material hereto, Defendant knew, or in the exercise of ordinary care 

should have known, that the Product contained or was contaminated with listeria. 

44. At all times material hereto, Defendant knew, or in the exercise of ordinary care 

should have known, that the listeria in its Product was invisible to the naked eye, and when the 

Product was consumed during the course of ordinary and foreseeable use, could and did cause 

terminal illness and death. 

45. Defendant breached its duties in one or more of the following ways: 

a. Negligently manufacturing, distributing, marketing, and/or selling the Product; 

b. Failing to properly test the Product before placing it into the stream of commerce; 

c. Failing to prevent human and/or animal feces from coming into contact with the 

Product; 

d. Failing to adequately monitor the safety and sanitization of its premises; 

e. Failing to apply its own polices and procedures to ensure the safety and sanitation 

of its premises; 

f. Failing to adopt and/or follow the FDA’s recommended good manufacturing 

practices; 

g. Failing to take reasonable measures to prevent the transmission of listeria and 

related filth and adulteration from its premises; 



h. Failing to properly train and supervise its employees and agents to prevent the 

transmission of listeria and related filth and adulteration from its premises; 

i. Failing to warn Mr. Adams and the general public of the dangerous propensities of 

the Product, particularly that it was contaminated with listeria, despite knowing or 

having reason to know of such dangers; and 

j. Failing to timely disclose post-sale information concerning the dangers associated 

with the Product.  

46. Mr. Adams’ injuries and death complained of herein were the direct and proximate 

result of the grossly negligent conduct of Defendants as follows: 

a. Defendant acted with gross negligence in repeatedly failing to prevent human 

and/or animal feces from coming into contact with the Product; 

b. Defendant acted with gross negligence in repeatedly failing to properly test the 

Product before placing it into the stream of commerce despite knowing the ongoing 

atrociously unsanitary condition of the Facility; 

c. Defendant acted with gross negligence in repeatedly failing to adequately monitor 

the safety and sanitization of its premises; 

d. Defendant acted with gross negligence in repeatedly failing to apply its own polices 

and procedures to ensure the safety and sanitation of its premises; 

e. Defendant acted with gross negligence in repeatedly failing to adopt and/or follow 

the FDA’s recommended good manufacturing practices; 

f. Defendant acted with gross negligence in repeatedly failing to take reasonable 

measures to prevent the transmission of listeria and related filth and adulteration 

from its premises; 



g. Defendant acted with gross negligence in repeatedly failing to properly train and 

supervise its employees and agents to prevent the transmission of listeria and 

related filth and adulteration from its premises; 

h. Defendant acted with gross negligence in failing to warn Mr. Adams and the general 

public of the dangerous propensities of the Product, particularly that it was 

contaminated with listeria, despite knowing or having reason to know of such 

dangers; and 

i. Defendant acted with gross negligence in failing to timely disclose post-sale 

information concerning the dangers associated with the Product.  

47. Mr. Adams consumed the contaminated Product, and developed listeriosis, 

meningitis, heart failure, and kidney failure as a result, and ultimately died. 

48. The consumption of the Product, contaminated with listeria, exacerbated previous 

infirmity, including congestive heart failure and chronic kidney disease, and caused great pain and 

suffering, including anguish of mind and body and loss of capacity for the enjoyment of life. Said 

injuries directly and proximately caused Mr. Adams’ death. 

49. As a further direct and proximate result of the defects described above, and the 

wrongful death of Mr. Adams, his Estate has incurred damages pursuant to the Florida Wrongful 

Death Act, including, but not limited to, loss of the prospective net accumulations of an estate, 

which might reasonably have been expected but for the wrongful death, reduced to present money 

value, medical expenses and/or funeral expenses which have become a charge against his Estate 

or which were paid by or on behalf of Mr. Adams, as well as other damages. 

50. As a further direct and proximate cause of the defects described above and the 

wrongful death of Mr. Adams, his surviving spouse, Judith Adams has suffered and continues to 



suffer damages pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss 

of Mr. Adam’s support and services, companionship, protection, instruction, and guidance, medical 

or funeral expenses due to Mr. Adams’ injury and death, and has suffered and will continue to 

suffer mental pain and suffering. This includes losses from the date of his injury to his death, and 

future loss of support and services from the date of death, mental pain and suffering from the time 

of his injury, and medical and funeral expenses.  

51. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for negligently manufacturing, distributing, 

marketing, and selling a defective and unreasonably dangerous Product and introducing it into the 

stream of commerce, and Plaintiff, in her capacity as surviving spouse and Personal Representative 

de son tort of the estate, demands judgment for damages against Defendant, trial by jury of all 

issues so triable in this cause, and for relief as the Court deems just and proper. 

COUNT III – NEGLIGENCE PER SE AGAINST BOAR’S HEAD 

52. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

53. Defendant had a duty to comply with all applicable health regulations, including 

the FDA’s Good Manufacturing Practices Regulations, 21 C.F.R. part 110, subparts (A)- (G), and 

all statutory and regulatory provisions that applied to the manufacture, distribution, storage, and/or 

sale of the Product or their ingredients, including but not limited to, the Federal Food, Drug, and 

Cosmetics Act, § 402(a), as codified at 21 U.S.C. § 342(a), which bans the manufacture, sale and 

distribution of any “adulterated” food, and the similar provision in the Florida Food Safety Act, 

including §§ 500.01. 500.04, 500.10, and 500.11, et. seq. 



54. Under both federal and applicable state law, food is adulterated if it contains a 

“poisonous or deleterious substance which may render it injurious to health.” 

55. The Product was adulterated because it contained listeria. Thus, by the 

manufacture, distribution, delivery, storage, sale, and/or offering for sale of the Product, Defendant 

breached its statutory and regulatory duties. 

56. Mr. Adams was a member of the classes sought to be protected by the statutes and 

regulations identified above. 

57. Mr. Adams developed listeriosis, meningitis, and sustained other injuries as a result 

of the consumption of the Product. 

58. The consumption of the Product exacerbated previous infirmity, including 

congestive heart failure and chronic kidney disease and caused great pain and suffering, including 

anguish of mind and body and loss of capacity for the enjoyment of life. Said injuries directly and 

proximately caused Mr. Adams’ death. 

59. As a direct and proximate result of the defects described above, and the wrongful 

death of Mr. Adams, his Estate has incurred damages pursuant to the Florida Wrongful Death Act, 

including, but not limited to, loss of the prospective net accumulations of an estate, which might 

reasonably have been expected but for the wrongful death, reduced to present money value, 

medical expenses and/or funeral expenses which have become a charge against his Estate or which 

were paid by or on behalf of Mr. Adams, as well as other damages. 

60. As a further direct and proximate cause of the defects described above and the 

wrongful death of Mr. Adams, his surviving spouse, Judith Adams has suffered and continues to 

suffer damages pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss 

of Mr. Adam’s support and services, companionship, protection, instruction, and guidance, medical 



or funeral expenses due to Mr. Adams’ injury and death, and has suffered and will continue to 

suffer mental pain and suffering. This includes losses from the date of his injury to his death, and 

future loss of support and services from the date of death, mental pain and suffering from the time 

of his injury, and medical and funeral expenses.  

61. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for negligence per se for manufacturing, distributing, 

marketing, and selling a defective and unreasonably dangerous Product and introducing it into the 

stream of commerce, and Plaintiff, in her capacity as surviving spouse and Personal Representative 

de son tort of the estate, demands judgment for damages against Defendant, trial by jury of all 

issues so triable in this cause, and for relief as the Court deems just and proper. 

COUNT IV – BREACH OF IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR 

PURPOSE AGAINST BOAR’S HEAD 

62. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

63. At all times material hereto, Defendant Boar’s Head was in the business of 

manufacturing, distributing, and selling the Product to the general public. 

64. At all times material hereto, Defendant was a seller pursuant to Fla. Stat. § 

672.103(1)(d). 

65. At all times material hereto, Plaintiff was a buyer pursuant to Fla. Stat. § 

672.103(1)(a). 

66. At all times material hereto, Mr. Adams was a natural person who was in the family 

and household of the buyer, and the intended and only consumer of the Product pursuant to Fla. 

Stat. § 672.318. 



67. While Mr. Adams was using the Product in the manner for which it was intended, 

he ingested listeria and contracted listeriosis from the Product. 

68. At the time that Plaintiff purchased the Product, Defendant knew that the Product 

was going to be used for human consumption, and that Plaintiff was relying on Defendant’s skill 

and judgment in selecting a Product suitable for that purpose.  

69. As a result of the matters alleged above, Defendant impliedly warranted that the 

Product would be suitable for a particular purpose: human consumption. 

70. As a direct and proximate result of the breach of the implied warranty of fitness for 

a particular purpose - human consumption - described above, and the wrongful death of Mr. 

Adams, his Estate has incurred damages pursuant to the Florida Wrongful Death Act, including, 

but not limited to, loss of the prospective net accumulations of an estate, which might reasonably 

have been expected but for the wrongful death, reduced to present money value, medical expenses 

and/or funeral expenses which have become a charge against his Estate or which were paid by or 

on behalf of Mr. Adams, as well as other damages. 

71. As a further direct and proximate cause of the breach of the implied warranty of 

fitness for a particular purpose - human consumption - described above and the wrongful death of 

Mr. Adams, his surviving spouse, Judith Adams has suffered and continues to suffer damages 

pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss of Mr. Adam’s 

support and services, companionship, protection, instruction, and guidance, medical or funeral 

expenses due to Mr. Adams’ injury and death, and has suffered and will continue to suffer mental 

pain and suffering. This includes losses from the date of his injury to his death, and future loss of 

support and services from the date of death, mental pain and suffering from the time of his injury, 

and medical and funeral expenses.  



72. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for breaching the implied warranty of fitness for a 

particular purpose by manufacturing, distributing, marketing, and selling a defective and 

unreasonably dangerous Product and introducing it into the stream of commerce, and Plaintiff, in 

her capacity as surviving spouse and Personal Representative de son tort of the estate, demands 

judgment for damages against Defendant, trial by jury of all issues so triable in this cause, and for 

relief as the Court deems just and proper. 

COUNT V – BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY AGAINST 

BOAR’S HEAD 

73. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

74. At all times material hereto, Defendant Boar’s Head was in the business of 

manufacturing, distributing, and selling the Product to the general public. 

75. At all times material hereto, Boar’s Head was a merchant of the Product, and goods 

of that kind, in accordance with Fla. Stat. § 672.314(2) 

76. At all times material hereto, the Product was a good as described in Fla. Stat. § 

672.105(1). 

77. While Mr. Adams was using the Product in the manner for which it was intended, 

he contracted listeriosis from the Product. 

78. At the time that Plaintiff purchased the Product, Defendant knew that the Product 

was going to be used for human consumption, and that Plaintiff was relying on Defendant’s skill 

and judgment in selecting a Product suitable for that purpose.  

79. As a result of the matters alleged above, Defendant impliedly warranted that the 

Product would be merchantable.  



80. Defendant breach this implied warranty of merchantability by: 

a. Negligently manufacturing, distributing, and/or marketing the Product; 

b. Failing to properly test the Product before placing it into the stream of commerce; 

c. Failing to prevent human and/or animal feces from coming into contact with the 

Product; 

d. Failing to adequately monitor the safety and sanitization of its premises; 

e. Failing to apply its own polices and procedures to ensure the safety and sanitation 

of its premises; 

f. Failing to adopt and/or follow the FDA’s recommended good manufacturing 

practices; 

g. Failing to take reasonable measures to prevent the transmission of listeria and 

related filth and adulteration from its premises; 

h. Failing to properly train and supervise its employees and agents to prevent the 

transmission of listeria and related filth and adulteration from its premises; 

i. Failing to warn Mr. Adams and the general public of the dangerous propensities of 

the Product, particularly that it was contaminated with listeria, despite knowing or 

having reason to know of such dangers; and 

j. Failing to timely disclose post-sale information concerning the dangers associated 

with the Product.  

81. As a direct and proximate result of the breach of the implied warranty of 

merchantability described above, and the wrongful death of Mr. Adams, his Estate has incurred 

damages pursuant to the Florida Wrongful Death Act, including, but not limited to, loss of the 

prospective net accumulations of an estate, which might reasonably have been expected but for the 



wrongful death, reduced to present money value, medical expenses and/or funeral expenses which 

have become a charge against his Estate or which were paid by or on behalf of Mr. Adams, as well 

as other damages. 

82. As a further direct and proximate cause of the breach of the implied warranty of 

merchantability described above and the wrongful death of Mr. Adams, his surviving spouse, 

Judith Adams has suffered and continues to suffer damages pursuant to the Florida Wrongful Death 

Act, including, but not limited to, the loss of Mr. Adam’s support and services, companionship, 

protection, instruction, and guidance, medical or funeral expenses due to Mr. Adams’ injury and 

death, and has suffered and will continue to suffer mental pain and suffering. This includes losses 

from the date of his injury to his death, and future loss of support and services from the date of 

death, mental pain and suffering from the time of his injury, and medical and funeral expenses.  

83. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for breaching the implied warranty of merchantability 

by manufacturing, distributing, marketing, and selling a defective and unreasonably dangerous 

Product and introducing it into the stream of commerce, and Plaintiff, in her capacity as surviving 

spouse and Personal Representative de son tort of the estate, demands judgment for damages 

against Defendant, trial by jury of all issues so triable in this cause, and for relief as the Court 

deems just and proper. 

COUNT VI – STRICT LIABILITY AGAINST PUBLIX 

84. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

85. At all times material hereto, Publix was in the business of preparing, marketing, selling, 

and serving Boar’s Head’s deli meats and cheeses to the public. Thus, Defendant was within the 



distributive chain via which the Product made its way from the manufacturer to the consumer, Mr. 

Adams.  

86. There was a defect in the Product when it left Defendant’s possession and control. The 

Product was defective because it contained listeria.  The presence of this bacterium was a condition 

that rendered the Product unreasonably dangerous to Mr. Adams. 

87. Defendant failed to give adequate warnings of the Product’s dangers that were known, 

or by the application of reasonably developed skill and foresight developed by a specialized 

business such as Publix, should have been known. Defendant also failed to give adequate warnings 

and instructions to avoid such dangers. Defendant’s failure to provide such warnings and 

instructions rendered the Product unreasonably dangerous to Mr. Adams. 

88. The Product reached Mr. Adams without substantial change in the condition in which 

the Product was sold.  

89. The Product was defective and unreasonably dangerous at the time that it was 

manufactured and distributed and at the time Mr. Adams was exposed to it. Said defects in the 

Product include, but are not limited to: 

a. Contamination with listeria bacteria, a deadly pathogen; 

b. The Product were designed and manufactured in such a way, and under such 

conditions, that led it to be adulterate; 

c. Lack of sufficient warnings to advise consumers of the hazards presented due to the 

presence of listeria in the Product; 

d. The Product failed to perform as safely as an ordinary consumer would expect when 

used as intended or in a manner reasonably foreseeable by Mr. Adams; 



e. The risk of damage in the Product’s design outweighed the benefits obtained with 

the use of the Product and reasonable alternatives to the contaminated Product were 

readily available; and 

f. The Product failed to perform safely and reached Mr. Adams without substantial 

change affecting its condition. 

90. Defendant’s conduct was the direct and proximate, cause of Plaintiffs injuries and 

damages. 

91. Mr. Adams consumed the Product and developed listeriosis, meningitis, and 

sustained other injuries as a result of the consumption of the Product.  

92. The consumption of the contaminated Product by Mr. Adams caused great pain and 

suffering, including anguish of mind and body and loss of capacity for the enjoyment of life, and 

said injuries directly and proximately caused Mr. Adam’s death. 

93. As a further direct and proximate result of the defects described above, and the 

wrongful death of Mr. Adams, his Estate has incurred damages pursuant to the Florida Wrongful 

Death Act, including, but not limited to, loss of the prospective net accumulations of an estate, 

which might reasonably have been expected but for the wrongful death, reduced to present money 

value, medical expenses and/or funeral expenses which have become a charge against his Estate 

or which were paid by or on behalf of Mr. Adams, as well as other damages. 

94. As a further direct and proximate cause of the defects described above and the 

wrongful death of Mr. Adams, his surviving spouse, Judith Adams, has suffered and continues to 

suffer damages pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss 

of Mr. Adam’s support and services, companionship, protection, instruction, and guidance; medical 

or funeral expenses due to Mr. Adams’ injury and death; and has suffered and will continue to 



suffer mental pain and suffering. This includes losses from the date of Mr. Adam’s injury to his 

death, and future loss of support and services from the date of death, mental pain and suffering 

from the time of his injury, and medical and funeral expenses.  

95. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is strictly liable for marketing, selling, and serving a defective 

and unreasonably dangerous Product and introducing it into the stream of commerce, and Plaintiff, 

in her capacity as surviving spouse and Personal Representative de son tort of the estate, demands 

judgment for damages against Defendant, trial by jury of all issues so triable in this cause, and for 

relief as the Court deems just and proper. 

COUNT VII – NEGLIGENCE AGAINST PUBLIX 

96. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

97. At all times material hereto, Publix owed Mr. Adams a duty of ordinary care in the 

preparation, testing, marketing, selling, and serving of the Product in such a manner that the 

Product would be safe and not pose an unreasonable risk of harm to the life and safety of the 

consuming public, including Mr. Adams, when the Product was used in a foreseeable manner.  

98. Defendant owed Mr. Adams the duty to warn or instruct him of potentially 

hazardous or life-threatening conditions with respect to the Product. 

99. At all times material hereto, Defendant knew, or in the exercise of ordinary care 

should have known, that the Product contained or was contaminated with listeria. 

100. At all times material hereto, Defendant knew, or in the exercise of ordinary care 

should have know, that the listeria in its Product was invisible to the naked eye, and when 



consumed during the course of ordinary and foreseeable use, could and did cause terminal illness 

and death. 

101. Defendant breached its duties in one or more of the following ways: 

a. Negligently selling and marketing the Product; 

b. Failing to properly test the Product before placing it into the stream of commerce; 

c. Failing to prevent human and/or animal feces from coming into contact with the 

Product; 

d. Failing to adequately monitor the safety and sanitization of its premises; 

e. Failing to apply its own polices and procedures to ensure the safety and sanitation 

of its premises; 

f. Failing to properly train and supervise its employees and agents to prevent the 

transmission of listeria and related filth and adulteration from its premises; 

g. Failing to warn Mr. Adams and the general public of the dangerous propensities of 

the Product, particularly that it was contaminated with listeria, despite knowing or 

having reason to know of such dangers; and 

h. Failing to timely disclose post-sale information concerning the dangers associated 

with the Product.  

102. Mr. Adams injuries and death complained of herein were the direct and proximate 

result of the grossly negligent conduct of Defendants as follows: 

a. Defendant acted with gross negligence in failing to properly test the Product before 

placing it into the stream of commerce; 

b. Defendant acted with gross negligence in failing to adequately monitor the safety 

and sanitization of its premises; 



c. Defendant acted with gross negligence in failing to apply its own polices and 

procedures to ensure the safety and sanitation of its premises; 

d. Defendant acted with gross negligence in failing to take reasonable measures to 

prevent the transmission of listeria and related filth and adulteration from its 

premises; 

e. Defendant acted with gross negligence in failing to properly train and supervise its 

employees and agents to prevent the transmission of listeria and related filth and 

adulteration from its premises; 

f. Defendant acted with gross negligence in failing to warn Mr. Adams and the general 

public of the dangerous propensities of the Product, particularly that it was 

contaminated with listeria, despite knowing or having reason to know of such 

dangers; and 

g. Defendant acted with gross negligence in failing to timely disclose post-sale 

information concerning the dangers associated with the Product.  

103. Mr. Adams contracted listeria and developed listeriosis, meningitis, and sustained 

other injuries as a result of the consumption of the Product. 

104. The consumption of the Product exacerbated previous infirmity, and caused great 

pain and suffering, including anguish of mind and body and loss of capacity for the enjoyment of 

life. Said injuries directly and proximately caused Mr. Adams’ death. 

105. As a further direct and proximate result of the defects described above, and the 

wrongful death of Mr. Adams, his Estate has incurred damages pursuant to the Florida Wrongful 

Death Act, including, but not limited to, loss of the prospective net accumulations of an estate, 

which might reasonably have been expected but for the wrongful death, reduced to present money 



value, medical expenses and/or funeral expenses which have become a charge against his Estate 

or which were paid by or on behalf of Mr. Adams, as well as other damages. 

106. As a further direct and proximate cause of the defects described above and the 

wrongful death of Mr. Adams, his surviving spouse, Judith Adams has suffered and continues to 

suffer damages pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss 

of Mr. Adam’s support and services, companionship, protection, instruction, and guidance, medical 

or funeral expenses due to Mr. Adams’ injury and death, and has suffered and will continue to 

suffer mental pain and suffering. This includes losses from the date of his injury to his death, and 

future loss of support and services from the date of death, mental pain and suffering from the time 

of his injury, and medical and funeral expenses.  

107. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for negligently marketing, selling, and serving a 

defective and unreasonably dangerous Product and introducing it into the stream of commerce, 

and Plaintiff, in her capacity as surviving spouse and Personal Representative de son tort of the 

estate,, demands judgment for damages against Defendant, trial by jury of all issues so triable in 

this cause, and for relief as the Court deems just and proper. 

COUNT VIII – NEGLIGENCE PER SE AGAINST PUBLIX 

108. Plaintiff repeats, re-alleges, all factual assertions, as set forth above. 

109. Publix had a duty to comply with all applicable health regulations, including all 

statutory and regulatory provisions that applied to the distribution, storage, marketing, preparation, 

and/or sale of the Product, including but not limited to, the Federal Food, Drug, and Cosmetics 

Act, § 402(a), as codified at 21 U.S.C. § 342(a), which bans the sale and distribution of any 



“adulterated” food, and the similar provision in the Florida Food Safety Act, including §§ 500.01. 

500.04, 500.10, and 500.11, et. seq. 

110. Under both federal and applicable state law, food is adulterated if it contains a 

“poisonous or deleterious substance which may render it injurious to health.” 

111. The Product was adulterated because it contained listeria. Thus, by the distribution, 

delivery, storage, preparation, sale, and/or offering for sale of the Product, Defendant breached its 

statutory and regulatory duties. 

112. Mr. Adams was a member of the classes sought to be protected by the statutes and 

regulations identified above. 

113. Mr. Adams consumed listeria and developed listeriosis, meningitis, and sustained 

other injuries as a result of the consumption of the Product. 

114. The consumption of the Product exacerbated previous infirmity, and caused great 

pain and suffering, including anguish of mind and body and loss of capacity for the enjoyment of 

life. Said injuries directly and proximately caused Mr. Adams’ death. 

115. As a further direct and proximate result of the defects described above, and the 

wrongful death of Mr. Adams, his Estate has incurred damages pursuant to the Florida Wrongful 

Death Act, including, but not limited to, loss of the prospective net accumulations of an estate, 

which might reasonably have been expected but for the wrongful death, reduced to present money 

value, medical expenses and/or funeral expenses which have become a charge against his Estate 

or which were paid by or on behalf of Mr. Adams, as well as other damages. 

116. As a further direct and proximate cause of the defects described above and the 

wrongful death of Mr. Adams, his surviving spouse, Judith Adams has suffered and continues to 

suffer damages pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss 



of Mr. Adam’s support and services, companionship, protection, instruction, and guidance, medical 

or funeral expenses due to Mr. Adams’ injury and death, and has suffered and will continue to 

suffer mental pain and suffering. This includes losses from the date of his injury to his death, and 

future loss of support and services from the date of death, mental pain and suffering from the time 

of his injury, and medical and funeral expenses.  

117. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for negligence per se for, distributing, marketing, and 

selling a defective and unreasonably dangerous Product and introducing it into the stream of 

commerce, and Plaintiff, in her capacity as surviving spouse and Personal Representative de son 

tort of the estate, demands judgment for damages against Defendant, trial by jury of all issues so 

triable in this cause, and for relief as the Court deems just and proper. 

COUNT IX – BREACH OF IMPLIED WARRANTY OF FITNESS FOR A 

PARTICULAR PURPOSE AGAINST PUBLIX 

118. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

119. At all times material hereto, Defendant Publix was in the business of selling and 

serving the Product to the general public.  

120. At all times material hereto, Defendant was a seller in accordance with to Fla. Stat. 

§ 672.103(1)(d). 

121. At all times material hereto, Plaintiff was a buyer in accordance with to Fla. Stat. § 

672.103(1)(a). 

122. At all times material hereto, Mr. Adams was a natural person who was in the family 

and household of the buyer, and the intended and only consumer of the Product in accordance with 

Fla. Stat. § 672.318. 



123. While Mr. Adams was using the Product in the manner for which it was intended, 

he consumed listeria from the Product. 

124. At the time that Plaintiff purchased the Product, Defendant knew that the Product 

was going to be used for human consumption, and that Plaintiff was relying on Defendant’s skill 

and judgment in selecting a Product suitable for that purpose.  

125. As a result of the matters alleged above, Defendant impliedly warranted that the 

Product would be suitable for human consumption 

126. As a direct and proximate result of the breach of the implied warranty of fitness for 

a particular purpose -- human consumption -- described above, and the wrongful death of Mr. 

Adams, his Estate has incurred damages pursuant to the Florida Wrongful Death Act, including, but 

not limited to, loss of the prospective net accumulations of an estate, which might reasonably have 

been expected but for the wrongful death, reduced to present money value, medical expenses and/or 

funeral expenses which have become a charge against his Estate or which were paid by or on behalf 

of Mr. Adams, as well as other damages. 

127. As a further direct and proximate cause of the breach of the implied warranty of 

fitness for a particular purpose -- human consumption -- described above and the wrongful death 

of Mr. Adams, his surviving spouse, Judith Adams has suffered and continues to suffer damages 

pursuant to the Florida Wrongful Death Act, including, but not limited to, the loss of Mr. Adam’s 

support and services, companionship, protection, instruction, and guidance, medical or funeral 

expenses due to Mr. Adams’ injury and death, and has suffered and will continue to suffer mental 

pain and suffering. This includes losses from the date of his injury to his death, and future loss of 

support and services from the date of death, mental pain and suffering from the time of his injury, 

and medical and funeral expenses.  



128. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for breaching the implied warranty of fitness for a 

particular purpose by distributing, marketing, selling, and serving a defective and unreasonably 

dangerous Product and introducing it into the stream of commerce, and Plaintiff, in her capacity 

as surviving spouse and Personal Representative de son tort of the estate, demands judgment for 

damages against Defendant, trial by jury of all issues so triable in this cause, and for relief as the 

Court deems just and proper. 

COUNT X – BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY 

AGAINST PUBLIX 

129. Plaintiff repeats, re-alleges, and reiterates all factual assertions, as set forth above. 

130. At all times material hereto, Defendant Publix was in the business of marketing, 

distributing, and selling the Product to the general public. 

131. At all times material hereto, Defendant was a merchant of the Product, and goods 

of that kind, in accordance with Fla. Stat. § 672.314(2) 

132. At all times material hereto, the Product was a good as described in Fla. Stat. § 

672.105(1). 

133. While Mr. Adams was using the Product in the manner for which it was intended, 

he contracted listeriosis from the Product. 

134. At the time that Plaintiff purchased the Product, Defendant knew that the Product 

was going to be used for human consumption, and that Plaintiff was relying on Defendant’s skill 

and judgment in selecting a Product suitable for that purpose.  

135. As a result of the matters alleged above, Defendant impliedly warranted that the 

Product would be merchantable.  



136. Defendant breach this implied warranty of merchantability by: 

a. Negligently manufacturing, distributing, and/or marketing the Product; 

b. Failing to properly test the Product before placing it into the stream of commerce; 

c. Failing to prevent human and/or animal feces from coming into contact with the 

Product; 

d. Failing to adequately monitor the safety and sanitization of its premises. 

e. Failing to apply its own polices and procedures to ensure the safety and sanitation 

of its premises; 

f. Failing to adopt and/or follow the FDA’s recommended good manufacturing 

practices; 

g. Failing to take reasonable measures to prevent the transmission of listeria and 

related filth and adulteration from its premises; 

h. Failing to properly train and supervise its employees and agents to prevent the 

transmission of listeria and related filth and adulteration from its premises; 

i. Failing to warn Mr. Adams and the general public of the dangerous propensities of 

the Product, particularly that it was contaminated with listeria, despite knowing or 

having reason to know of such dangers; and 

j. Failing to timely disclose post-sale information concerning the dangers associated 

with the Product.  

137. As a direct and proximate result of the breach of the implied warranty of 

merchantability described above, and the wrongful death of Mr. Adams, his Estate has incurred 

damages pursuant to the Florida Wrongful Death Act, including, but not limited to, loss of the 

prospective net accumulations of an estate, which might reasonably have been expected but for the 



wrongful death, reduced to present money value, medical expenses and/or funeral expenses which 

have become a charge against his Estate or which were paid by or on behalf of Mr. Adams, as well 

as other damages. 

138. As a further direct and proximate cause of the breach of the implied warranty of 

merchantability described above and the wrongful death of Mr. Adams, his surviving spouse, 

Judith Adams has suffered and continues to suffer damages pursuant to the Florida Wrongful Death 

Act, including, but not limited to, the loss of Mr. Adam’s support and services, companionship, 

protection, instruction, and guidance, medical or funeral expenses due to Mr. Adams’ injury and 

death, and has suffered and will continue to suffer mental pain and suffering. This includes losses 

from the date of his injury to his death, and future loss of support and services from the date of 

death, mental pain and suffering from the time of his injury, and medical and funeral expenses.  

139. Plaintiff claims any and all other damages to which Mr. Adams, the Plaintiff, and 

the estate, may be entitled to under applicable law. 

WHEREFORE, Defendant is liable for breaching the implied warranty of merchantability 

by marketing, selling, and serving a defective and unreasonably dangerous Product and 

introducing it into the stream of commerce, and Plaintiff, in her capacity as surviving spouse and 

Personal Representative de son tort of the estate, demands judgment for damages against 

Defendant, trial by jury of all issues so triable in this cause, and for relief as the Court deems just 

and proper. 

DEMAND FOR JURY TRIAL 

Plaintiff demands trial by jury on all issues so triable.  

 

 



Dated: October 23 2024    Respectfully Submitted, 

/s/ T. Michael Morgan                
T. Michael Morgan, Esq 
Florida Bar No.: 062229  
MORGAN & MORGAN, P.A. 
20 N. Orange Ave., Suite 1600 
Orlando, FL 32801 
Telephone: (407) 420-1414 
Facsimile: (407) 245-3389 
Email: mmorgan@forthepeople.com  
akelseyflowers@forthepeople.com 

 

       /s/ Harris Yegelwel________ 
       Harris Yegelwel, Esq. 
       Florida Bar No.: 124285 
       MORGAN & MORGAN, P.A. 
       20 N. Orange Ave, Suite 1600 
       Orlando, FL 32801 
       Telephone: (407) 418-2081 
       Facsimile: (407) 245-3392 
       Email: hyegelwel@forthepeople.com 
       heatherperez@forthepeople.com  
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07/31/2024                                          Hand Delivered by EIAO on July 31, 2024       
Electronically Submitted on July 31, 2024 

Boar's Head Provisions, Co., Inc.,  
Est. M12612                                                                 
2230 Wyatts Mill Road P.O. Box 277  
Jarratt, Virginia 23867       

Revision of the NOTICE of SUSPENSION

Attention:  , Plant Manager  

This letter serves as written notification by the Food Safety and Inspection Service 
(FSIS) of our decision to withhold the federal marks of inspection and suspend the 
operations of Ready-to-Eat (RTE) products at Boar's Head Provisions, Co., Inc., Est. 
M12612, located at 2230 Wyatts Mill Road P.O. Box 277 Jarratt, Virginia 23867. 
This letter follows verbal notification of the suspension action, provided by me to 
the establishment representatives at approximately 3:10 pm on Monday, July 29, 
2024.  

The decision to institute this enforcement action is in accordance with Title 9 of the 
Code Federal Regulations (CFR), Rules of Practice 500.3(a)(4), based on the 
determination that your establishment failed to maintain sanitary conditions, as 
required by 9 CFR 416 et seq., and 500.3(a)(1), based on the determination that your 
establishment produced and shipped adulterated product. 

Background/Authority
The Federal Meat Inspection Act (FMIA) (21 USC 601 et. seq) provides it is 
essential to the public interest that the health and welfare of consumers be protected, 
by assuring meat and poultry products distributed to them are wholesome, not 
adulterated, and properly marked, and labeled.  The Act gives FSIS the authority, as 
designated by the Secretary of Agriculture, to prescribe rules and regulations 
describing sanitation requirements for inspected establishments and provide FSIS 
program personnel the authority to refuse to allow meat/meat food products or 
poultry/poultry food products to be marked, labeled, stamped, or tagged as inspected 
and passed, to prevent the entry of products into commerce.  This Act provides 
definitions for the term adulterated and further provide FSIS the authority to appoint 
inspectors to examine and inspect all carcasses, parts of carcasses and products as 
well as the sanitary conditions of facilities.  

Food Safety and 
Inspection Service

Raleigh District Office

6020 Six Forks Road
Raleigh, NC. 27609
Voice: 
Fax: 
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Under the delegated authorities of this Act, FSIS has prescribed rules and regulations required 
for establishments producing meat/meat food products and poultry/poultry food products, 
including the requirements pertaining to Sanitation Standard Operating Procedures (SSOP) and 
Sanitation Performance Standards (SPS) (9 CFR 416) and other matters.  FSIS has also 
developed the Rules of Practice regarding enforcement (9 CFR 500). The Rules of Practice 
describe the types of enforcement action that FSIS may take and include procedures for taking a 
withholding action and/or suspension, with or without prior notification, and for filing a 
complaint to withdraw a Federal Grant of Inspection.  FSIS can refuse to render inspection and 
indefinitely withdraw inspection from an establishment, provided the establishment is afforded 
the right to an administrative hearing. 
 
Findings/Basis for Action 
This revised notice of suspension retains all the contents of the original notice of suspension that 
was issued on July 26, 2024, with the addition of the findings detailed below.  
 
Your establishment defines Listeria monocytogenes (Lm) as low risk in the ready to eat (RTE) 
post-lethality exposed processing environment that includes post-chill, peeling (if applicable), 
refrigerated, splitting (if applicable) environment due to employee practices in the GMP Plan 
which reduce the likelihood of product recontamination, along with monitoring employees and 
environment through the SSOP plan. Your program further states that “The risk is further 
reduced through an SSOP Plan conforming to Alternative 3 and Listeria sampling as required in 
9 CFR 430 and Directive 10,240.4.  Packaging Step.” 
 
Your establishment produced product adulterated with Lm linked to an ongoing outbreak of Lm. As 
of July 30, 2024, this outbreak of Lm includes 34 ill people from 13 states; 33/33 (100%) of ill 
people with information available have been hospitalized and there are 2 reported deaths attributed 
to listeriosis. The Maryland Department of Health tested an unopened liverwurst product (Boar’s 
Head Strassburger Brand Liverwurst, Sell By date 8/10/24, lot code J3 09:54) and the sample tested 
positive for Lm. On July 29, 2024, whole genome sequencing (WGS) was completed (IDs 
PNUSAL0022703, PNUSAL0022704, and PNUSAL0022702) and WGS data showed that the Lm 
isolated from the liverwurst sample is highly related to the Lm making people sick in this outbreak. 
 
On July 24 and 25, 2024, Intensified Verification Testing (IVT) sampling was conducted, and 
one (1) sample, identified as non-food contact surface/environmental, tested positive for Lm. 
This sample was collected from the following location: 
 
x Line 2: Non- Product Contact Surface Sponge, form # 103433961 confirmed positive for 

Lm, site description: Pallet Jack SH3 during the production of Beechwood Ham lot #9624.   
 
Pallet Jack SH3 is used to move racks of product out of blast coolers to production lines in the 
processing room, as well as move product racks around the processing room.  The processing 
room consists of one large open room.  Processing lines 1 through 4 are located on the left side 
when standing with back to the coolers and Processing Lines 5 through 8 are located on the right 
side and used to process hot dogs and other small sausages.  There are no barriers or walls that 
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separate the processing lines.  Pallet jacks and product racks move between all processing lines 
and all blast coolers. 
 
This positive Lm result on the pallet jack demonstrates Lm is present in the RTE post lethality 
processing environment and there are inadequate controls to prevent its spread throughout the 
RTE post lethality processing environment.  
 
In addition, there is a risk of employees spreading Lm through the RTE post lethality processing 
environment.  Although employees typically work on one line, when needed they may move 
between lines to help.  Your establishment does not have a written plan to describe employee 
practices and use of personal protective equipment (PPE) when moving between lines.  When 
EIAO discussed this with , the QA Manager, she stated verbally that if 
employees are moving to a different line, producing a different product, they must change their 
disposable apron, gloves, and arm covers. If they are moving to a different line that is producing 
the same product, they do not have to change those items. However, this is not stated in the 
written program.  During IVT collection, EIAOs observed employees moving racks out of 
coolers and between lines without changing PPE, even when interacting with different product 
types.  They also observed employees who freely move between all lines without directly 
interacting with product such as those removing garbage, removing product debris from the 
floors, removing condensation from overhead structures, or performing maintenance. 
 
Further insanitary conditions observed in the establishment that have the potential to spread 
contamination and Lm are as follows.  On July 26, 2024, a noncompliance IDG3616071628N/ 1 
was issued by In-Plant-Personnel (IPP) describing beaded condensation on the door opening and 
inside of the Blast Cell #12 dripping over the product. U.S. Retained tags B37563411, 
B37563412, B37563413, B36563414, B37563415, B37563416, B37563417, B37563419, 
B37563420 were applied to nine trees of Beechwood Hams (approximately 10,418lbs.). This 
noncompliance indicates your establishment’s failure to maintain sanitary conditions during 
processing, handling, and storing of the RTE post-lethality exposed products.  
 
On July 27, 2024, a noncompliance IDG3520074727N / 1 was issued by IPP on the RTE side of 
the plant, in the Blast Cell Hallway, next to Blast Cell #9, when clear liquid was observed falling 
from a square patch in the ceiling. Ten feet from the patches, a black fan was mounted to the 
ceiling and was blowing the leaking clear liquid into the Blast Cell Hallway, where 9 trees of 
uncovered Assorted Hams were stored.  These 9 trees were retained by inspection personnel. 
This indicates your establishment’s failure to maintain sanitary conditions. 
 
In summary, the WGS IDs for these isolates from the liverwurst sample are highly related to the 
clinical outbreak strains, the IVT sample confirmed Lm positive for Pallet Jack SH3, combined 
with no written plans to prevent cross contamination by employees between processing lines, and 
the noncompliances documented on July 26 and 27, 2024 by IPP for insanitary conditions is 
evidence that your current SSOP programs, and Listeria Control Program are ineffective in 
supporting that Lm is Not Reasonably Likely to Occur (NRLTO) within your Hazard Analysis.  
 
Sanitation Performance Standards (SPS) 
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NOS Item #1  
Your establishment failed to meet the requirements 9 CFR 9 CFR 416.2(b)(1) and (2), 9 CFR  
416.2(d), 9 CFR 416.4(a), 9 CFR 416.4(d) and 9 CFR 416.4(b). The Maryland Department of 
Health Liverwurst product sample that tested positive for Lm and the positive Lm IVT  
environmental sample from Pallet Jack SH3 demonstrate that your establishment’s current 
sanitation is inadequate to prevent the creation of insanitary conditions and the adulteration of 
products. 
 
Sanitation Standard Operating Procedures (SSOP) 
 
NOS Item #2 
Your establishment failed to meet the requirements of 9 CFR 416.14. 
 
Your establishment uses Alternative 3 to control Lm in post lethality exposed RTE products through 
the use of sanitation measures only. The positive Lm test results from liverwurst product in retail 
and the IVT environmental swab of Pallet Jack SH3 demonstrate your establishment has been 
operating under insanitary conditions.  Therefore, you cannot support the use of sanitation alone to 
control Lm, and determine Lm is a hazard not reasonably likely to occur. 
 
HACCP 
 
NOS Item #3 
Your establishment failed to meet the requirements of 9 CFR 417.5(a)(1). 
 
Your establishment’s Hazard Analysis has identified Lm as a hazard that is not reasonably likely 
to occur because it is controlled through SSOPs and sanitation. Positive Lm test results from 
liverwurst product in retail and the IVT environmental swab of Pallet Jack SH3 demonstrate this 
decision making is not supported and therefore, your Fully Cooked Not Shelf Stable HACCP 
plan is inadequate. 
 
Control of Listeria monocytogenes in post-lethality exposed ready-to-eat products  
 
NOS Item #4  
Your establishment failed to meet the requirements of 9 CFR 430.4(c)(3) and 9 CFR 
430.4(c)(5). 
Your establishment has identified it will control exposure of post lethality exposed RTE product 
to Lm though Alternative 3, which relies on the use of sanitation measures only. Result of IVT 
sampling collected on July 24, 2024, form # 103433961 shows the use of Alternative 3 has been 
inadequate to control and prevent exposure of RTE product to Lm. Your establishment has failed 
to maintain sanitation in the post-lethality processing environment in accordance with 9 CFR 
416. Your establishment uses SSOPs to designate Lm control measures. Your establishment has 
failed to adequately evaluate the effectiveness of these measures in accordance with 9 CFR 
416.14. 
 
 
Summary and Conclusion 
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Patient:  ADAMS,OTIS 
Unit# :K000482675 
Date:05/02/24 Acct#: 
K00065990865 

EXTREMITIES:  No bony deformities,  moving all extremities within  limits,  no  BLE edema, 
distal  NVI 
SKIN: Color NL, no  rashes, warm, dry. No significant  lacerations, abrasions or contusions. 
NEU ROLOGIC:  Oriented X3, speech  NL, cranial  nerves grossly intact,  no  gross motor 

eficits 

Interpretation & Diagnostics 

Lab Results Interpretation 
Results 
Laboratory Tests 

05/02/24 1448: 

101   / 
Gata           1 ane 

Laboratory Tests: 
05/02]  05/02        05/02   05/02           05/02 
1616]    1615         1612]      1608             1606 

Chemistry 
Lactic Acid  (0.4 - 2.0 mmol/L) 2.1    H 
Troponin      I High Sens  (<  78  ng/L) 46 

Serology 
COVID-19  (NAA) (Negative) Negative 
Influenza Type A Ag  (NEGATIVE) [ NEGATIVE 
Influenza Type B Ag  (NEGATIVE)  [ NEGATIVE 
Grp A Beta Strep Ag  (NEGATIVE) NEGATIVE 

05/02]    05/02       05/02 
1543]      1448         1448 

Chemistry 
Sodium (136 - 145 mmol/L) 136 
Potassium  (3.5 - 5.1  mmol/L) 3.2   L 
Chloride (98 - 107 mmol/L) 101 
Carbon Dioxide (21  - 32  mmol/L) 31 
Anion Gap {7 - 16  mmol/L) 41. 
BUN  (7   -  18  mg/dL) 52    H 
Creatinine (0.7 - 1.3 mg/dL) 2.2   H 
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Patient:  ADAMS,OTIS 
Unit#:K000482675 
Date:05/02/24 
K00065990865 

Acct#: 

Est GFR (CKD-EPI  2021)  (>  90.0) 
BUN/Creatinine  Ratio (4 - 33) 
Glucose  (74 - 106 mg/dL) 
Lactic Acid (0.4 - 2.0 mmol/L) 2.1 
Calcium (8.5 - 10.1  mg/dL) 
Magnesium  (1.6 - 2.6 mg/dL) 
Total  Bilirubin (0.2 - 1.00 mg/dL) 
AST (15 - 37   UNITS/D) DT

ou
W

N 

ALT (13 - 61   UNITS/L) w 

Alkaline  Phosphatase  (45 -    117 UNITS/L) 
Troponin      I High Sens (<  78   ng/L) BI

N 
SO

} 
Lo

) 

Total  Protein  (6.4 - 8.2 g/dL) 
Albumin  (3.4 - 5.0 g/dL) NI

 C
Y 

Globulin (1.4 - 4.8 g/dL) 
Albumin/Globulin Ratio  (0.7 - 3.6) ow

) 
O}

 

Coagulation 
PT (10.0 - 12.8 Seconds) No

 

INR (0.8 -  1,1) 
APTT (25 - 38  Seconds) cw

) 
97

 
O}

 
) 

NS
 

Hematology 
WEC (4.0 - 10.5  1073/uL) =)

 

RBC (4.63 - 6.08  10*6/uL) Yr
) 

a 

Hgb (13.7- 17.5 g/dL) 
Het (40.1  - 51.0 %) ho

} 

SO
} 

SO
} 

MCV (79.0 - 92.2 fl) 
MCH (25.7 - 32.2  pg) 

LI
N]

 
Go

} e
o]

 - 
t 

G2
] 

GY
] 

BS
] 

SO
} O

O}
 

MCHC (32.3 - 36.5 g/dL) 
RDW (11.6 - 14.4 %) 

ul
 

od
od

e 
ot

 
ke

e 

PIt Count (150 - 400  10%3/uL) 
= > 

a)
 

wu
 

=)
 

MPV (9.4  - 12.4 fL) _-
 

Immature Gran  %  (0.0 - 0.4 %) oO
] 

Neutrophils  % (34.0 - 67.9  %) 
Lymphocytes  % (21.8 - 53.1  %) 
Monocytes %  (5.3 - 12.2  %) 
Eosinophils  % (0.8 - 7.0  %) 
Basophils  %  (0.2 - 1,2  %) 
Nucleated  RBC  %  (0.0 - 0.2  %) 
Immature Gran #  (0.00 - 0.03  10%3/uL) 
Neutrophils #  (1.78 - 5.38  10*3/uL) DD

O 
OA

D 

Lymphocytes #  (1.32 - 3.57 10*3/uL) 
Monocytes #  (0.30 - 0.82  10*3/uL) 
Eosinophils # (0.04 - 0.54 10%3/uL) lo

) pS
) 

Ny
ro

 
rc

 

Basophils #  (0.01  - 0.08  10*3/uL) 

Patient:ADAMS, OTIS 
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Patient:  ADAMS,OTIS 
Unit# :K000482675 
Date:05/02/24 Acct#: 
K00065990865 

Nucleated  RBCs #  (0.00 - 0.18 10*3/uL) 0.00 
WEC Evaluation  Comment ABNORMAL 

Microbiology: 
Date/Time     {Procedure - Status 
Source          Growth 
05/02  1448 ] Blood  Culture - COMP 
Blood             LISTERIA MONOCYTOGENES 
Orca 1448  / Blood Culture Gram Stain - COMP 
Bloo 
05/02 1448]   Blood Culture Gram Stain - COMP 
Blood 
05/02  UNK]  Throat Culture    - COMP 
Throat 

Recent Impressions: 
RADIOLOGY - CHEST  PORTABLE  05/02 1504 
***  Ranort Impression - Status: SIGNED   Entered: 05/02/2024 1530 

IMPRESSION: 
1.  Possible mild perihilar vascular congestion. Appearance of 
the vasculature has improved  from prior radiograph.. 
Electronically signed by:   David Mizrachi MD  05/02/2024 03:27 
PM  EDT 
Workstation:  RPFLWRS33Q76 
Impression By:  PHMIZDA - DAVID MIZRACHI,  MD 
COMPUTERIZED TOMOGRAPHY - CT ABDOMEN/PELVIS  W/O CONT 05/02  1643 
***  Raport Impression - Status: SIGNED   Entered: 05/02/2024 1734 

IMPRESSION: 
1.  No  bowel distention to suggest obstruction. 
2.  Small right and trace left pleural effusions, small-volume 
abdominal/pelvic ascites, and diffuse anasarca, correlate with 
patient's volume status. 
3.  Additional findings, as above. 
Electronically signed by:   Christopher Pare DO  05/02/2024 05:32 
PM  EDT 
Workstation:  RPFLWRS134SD 
Impression  By:  LIP.CP3  - CHRISTOPHER  PARE,  DO 
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